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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1 .1 14, including the 
fee set forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since 
this application is eligible for continued examination under 37 CFR 1 .1 14, and the fee 
set forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office 
action has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
1 0/1 6/06 has been entered. 

Response to Arguments 

2. Applicant's arguments/amendment with respect to claims 1 , 4, 6-8, 1 1 and 
21-31 have been considered but are moot in view of the new ground(s) of rejection. The 
amendment to all the independent claims necessitated the new ground(s) of rejection 
discussed below. 

With respect to claims 1 , 4, 6-8, 1 1 and 21-31 rejected under 35 U.S.C. 102(b) as 
being anticipated by Herz et al (6,088,722), applicant amends claims, discusses the 
disclosures the prior art of record and argues that, "...does not disclose updating 
content protections software..." 

In response, Examiner disagrees. Examiner notes applicant's argument, however 
Herz PPV EPG data software which resides in the STMT is a content protection 
software since the software is encrypted and is updated when activity falls below a 
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predetermined threshold (col .45, line 6-col.47, line 1+). Hence the amended claims do 
not overcome the prior art of record. 

As to the tamper resistant software of claims 4, 6 and 7, applicant defines on 
page 6, lines 26-29 of disclosure, that tamper resistant software is software that 
prevents unauthorized access. In view of this Herz software prevents unauthorized 
access and hence meets the claimed limitation of a tamper resistant software. 

With respect to claims 24-27, Examiner notes applicant's arguments, however 
Herz further discloses using a new cryptographic technique in the updating of the 
content software (col.45, line 6-col.47, line 1+). Hence applicant's amendments do not 
overcome the prior art of record as discussed below in the office action. This office 
action is non-final. 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this Office 
action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

4. Claims 1 , 4, 6-8, 1 1 and 21-31 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Herz et al (6,088,722). 

As to claims 1 and 4, note the Herz reference figures 1-6, discloses a system 
and method for scheduling broadcast of and access to video programs and other data 
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using customer profiles and further discloses a method of updating software on a client 
device (figs.9-1 1 , Set-top Multimedia Terminal 'STMT 412) comprising: 

Receiving (at Headend 'HE' which includes billing log database, Data Collection 
508) billing log data (usage history or programs, movies, etc., watched) from the client 
device (STMT-412), the billing log data specifying past consumption of pay-per-view 
(PPV) audio-visual content received by the client device from the server (HE) over a 
broadcast network (Cable, Satellite, etc., col. 9, lines 29-67) during a selected period of 
time (figs.1-3, col.25, line 42-col.27, line 10, col.38, line 65-col.39, line 66, col.44, lines 
20-65 and col .49, lines 27-63); and 

Downloading an update for the content protection software resident (PPV EPG 
data) on the client device from the server, the content protection software, when 
executing on the client device, for decrypting the PPV audio-visual content and 
controlling consumption of the PPV audio-visual content, the downloading being 
performed when the received billing log data indicates consumption of PPV audio-visual 
content by the client device at less than a predetermined threshold for the selected 
period of time (col. 22, line 64-col.24, line 11, col.25, line 42-col.27, line 10, line 39- 
col.28, line 46, col.31, line 5-col.32, line 1+, col .41, line 65-col.43, line 65 and col.44, 
line 20-col.45, line 37), note that HE polls the STMT for number of movies or PPV 
watched and if the number is less than a predetermined threshold HE updates the EPG 
or program schedule accordingly based on the time, day, week, etc. 

As to claims 6-7, Herz further discloses where the content protect software 
resident on the client comprises tamper resistant software and where the updated client 



Application/Control Number: 10/040,562 Page 5 

Art Unit: 2623 

device software comprises a new cryptographic key (col.45, line 6-col.47, line 8 and line 
61 -col .48, line 36). 

As to claims 8 and 1 1 , the claimed "An article comprising: a storage medium 
having a plurality of machine accessible instructions..." is composed of the same 
structural elements that were discussed with respect to the rejection of claims 1 and 4. 

As to claim 21 , the claimed "A server..." is composed of the same structural 
elements that were discussed with respect to the rejection of claims 1 and 4; the 
claimed "a client software manager configured to receive billing log data..." is met by 
System Controller/Distribution System 506/504 of the HE. 

Claims 22-23 are met as previously discussed with respect to claims 6-7. 

Claims 24-26 are met as previously discussed with respect to claims 6-7. 

Claim 27 is met as previously discussed with respect to claims 1 and 4. 

Claims 28-30 are met as previously discussed with respect to claims 6-7. 

Claim 31 is met as previously discussed with respect to claims 1 and 4. 

Conclusion 

5. Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Annan Q. Shang whose telephone number is 571- 
272-7355. The examiner can normally be reached on 700am-400pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Christopher S. Kelley can be reached on 571-272-7331. The fax phone 
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number for the organization where this application or proceeding is assigned is 571- 



Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from 
a USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



273-8300. 




Annan Q. Shang 



